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TH E WRONG FU LN E SS OF WRONG LY
I NTE R PR ETI NG WRONG FU LN E SS:
PROVOCATION,  I NTE R PR ETATIONAL
B IAS,  AN D H EAT OF PASS ION HOM ICI D E
Reid Griffith Fontaine*

In U.S. criminal law, a defendant charged with murder can invoke the heat of
passion defense, an affirmative, partial-excuse defense so that he may be instead
found guilty of the lesser crime of manslaughter. This defense requires the defen-
dant to demonstrate that he was significantly provoked and, as a direct result of
the provocation, became extremely emotionally disturbed and committed the
killing while in this uncontrolled emotional state. In this way, the law makes a
partial allowance for emotional dysfunction—the wrongfulness of the homicide
is mitigated when the emotionally charged reactivity restricts the actor’s capacity
for rational thought and reasoned behavior. However, the defense makes no such
allowance for cognitive dysfunction, despite the widely replicated finding in psy-
chology that violent reactivity is associated with distorted cognitive processing. In
particular, reactive violence is often attributed, in part, to provocation interpre-
tational bias—a set of cognitive difficulties by which certain ambiguous-provo-
cation situations are interpreted as intentional, hostile, and wrongful by the
reacting aggressor. The present paper discusses how affording a partial excuse for
emotional—but not cognitive—dysfunction poses both a logical inconsistency
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and a moral dilemma for American provocation law. Recommendations for re-
framing the heat of passion doctrine and resolving these issues are made.

Provocation law is all about emotions, most notably anger.1

I NTROD UCTION

The well-recognized distinction in criminal law between homicides that are
committed in the heat of passion (i.e., manslaughter) versus with malice
aforethought (i.e., murder) remains a subject of lively debate. In an attempt
to be found guilty of only the lesser crime of manslaughter, a defendant
charged with murder may invoke the heat of passion defense and attempt
to show that he2 was significantly provoked and, as a direct result, became
emotionally charged, and killed his victim while in this uncontrolled3 state.
Historically, there have been numerous attacks against the heat of passion
doctrine, including arguments that it partially excuses reactive killings that
are relatively more dangerous, cruel, and ferocious than those that are pre-
meditated,4 is based on unclear conditions,5 has a discriminatory impact
based on gender,6 and leads to unreasonably light sentences.7 However,
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1. Joshua Dressler, Why Keep the Provocation Defense?: Some Reflections on a

Difficult Subject, 86 Minn. L. Rev. 959, 959 n.5 (2002).

2. Solely for the purposes of flow and consistency, I use only the masculine pronouns

he, him, himself, and his when referring to hypothetical characters (such as provocateurs

and killers) throughout this paper. No gender or sex bias is intended whatsoever.

3. The terms uncontrolled and uncontrollable are used interchangeably herein to describe

states that are either uncontrolled or uncontrollable. In any case, a trier of fact may deter-

mine that a state of being (such as an emotional state) or an act (such as violence) was un-

controlled; of course, a determination that the state or act was uncontrollable is necessarily

far more difficult to conclude.

4. 3 James Stephen, A History of the Criminal Law in England (1883).

5. Brad J. Bushman & Craig A. Anderson, Is It Time to Pull the Plug on the Hostile

Versus Instrumental Aggression Dichotomy?, 108 Psychol. Rev. 273 (2001).

6. See, e.g., Marcia Baron, Killing in the Heat of Passion, in Setting the Moral

Compass: Essays by Women Philosophers 353 (Cheshire Calhoun ed., 2004); Deborah E.

Milgate, The Flame Flickers, but Burns On: Modern Judicial Application of the Ancient

Heat of Passion Defense, 51 Rutgers L. Rev. 193 (1998); Victoria Nourse, Passion’s Progress:

Modern Law Reform and the Provocation Defense, 106 Yale L.J. 1331 (1997); Laurie J.

Taylor, Provoked Reason in Men and Women: Heat-of-Passion Manslaughter and

Imperfect Self-Defense, 33 UCLA L. Rev. 1679 (1986).

7. See, e.g., Baron, supra note 6.
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little to none of the debate as to the merits of the doctrine has drawn from
empirical research in psychology, despite its obvious relevance to identify-
ing and understanding real differences in mens rea (i.e., guilty mind), and
thus criminal culpability and responsibility.8 This paper examines how re-
search on distorted cognitive processing (e.g., being biased toward misat-
tributing provocation in situations in which the realness of provocation is
unclear) may inform legal scholars’ understanding about the culpability of
certain reactive killings. That is, the present discussion focuses on how
cognitive—and not just emotional—dysfunction9 has considerable moral
relevance to discerning levels of criminal culpability in qualitatively dif-
ferent cases of reactive homicide.

In this paper, I argue that it is logically inconsistent and morally unjust

to make a partial allowance for emotional, but not cognitive, mental dys-

function with respect to provocation law and demonstrate that, assuming

all other requirements of the heat of passion defense to be satisfied, the in-

dividual whose rationality is diminished by cognitive impairment may be

no less deserving of being partially excused for his homicidal act. It should

be recognized at the outset that my argument herein is founded on an un-

derstanding of heat of passion such that the provocation defense, if suc-

cessful, partially excuses the killer, in part, because the extreme emotional

disturbance that the killer experienced in response to the perceived provo-

cation compromised his mental faculties and thus his ability to act with

normal rationality. This characterization of heat of passion is one such that

the uncontrollable and unforeseeable diminishing of the killer’s rational-

ity means that the killer did not act with the mens rea that is typically req-

uisite of murder (premeditation or malice aforethought). Because the

killer’s capacity was diminished when he committed the homicide, and

did not act with premeditation, he is thus viewed as less criminally guilty

than one who mens rea commits a premeditated killing. His diminished

rationality translates into diminished responsibility10 and he is thus partially

excused and found guilty of manslaughter rather than the harsher sentence
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8. For a rare exception, see Richard Holton & Stephen Shute, Self-Control in the

Modern Provocation Defence, 27 Oxford J. Legal Stud. 49 (2007). 

9. By the term cognitive dysfunction, I am referring to serious cognitive disturbances, bi-

ases, distortions, and the like. I am not referring to intellectual deficits or deficiencies such

as mental retardation.

10. See Stephen J. Morse, Diminished Rationality, Diminished Responsibility, 1 Ohio

St. J. Crim. L. 289 (2003).
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of murder. Whereas this understanding of heat of passion is consistent

with U.S. common law, as well as the Model Penal Code,11 it is not undis-

puted and alternative characterizations are more accepted in some other

Anglo-American jurisdictions.12

The following discussion is arranged in three sections. First, the heat

of passion doctrine is briefly reviewed and certain intrinsic problems with

the doctrine are identified. A discussion of cognitive versus emotional

disturbance is introduced. Second, a succinct overview of the empirical

psychological literature on biased cognitive processing—particularly

social-information processing biases by which there is a tendency to in-

terpret ambiguous provocation situations as decidedly provocative—and

violent reactivity in humans is presented. This review is provided to

demonstrate the role that cognitive distortion can play in heat of passion

homicide. Third, issues of social and legal policy are examined and av-

enues by which the heat of passion doctrine may be reframed are offered.

I .  H EAT OF PASS ION

A homicide committed in the heat of passion may be reduced from mur-
der to manslaughter. The heat of passion doctrine, which continues to be
recognized in the United States (including, in some form, the majority of
states, as well as the Model Penal Code (MPC)),13 varies in its language
and requirements by jurisdiction. Although the requirements differ in
how they are framed, the defense is typically conditioned upon: (a) a
provocation occurred by which a reasonable person, if exposed to said
provocation, would have lost his control, (b) the defendant was indeed
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11. Model Penal Code § 210.3(1)(b) (Proposed Official Draft 1962); see Markus D.

Dubber, Criminal Law: Model Penal Code §§ 265–271 (2002) (characterizing provocation

as a partial excuse in his commentary on the Model Penal Code); see also Kyron Huigens,

Liberalism, Normative Expectations, and the Mechanics of Fault, 69 Mod. L. Rev. 462,

472 (2006). In his commentary on the Model Penal Code’s framing of provocation, he

stated, “American criminal law theorists use the word ‘excuse’ to refer to denials of re-

sponsibility such as insanity and minority. This means that they read [provocation] as rest-

ing at least in part on a denial of responsibility.” See id. at 472.

12. The Law Commission, No. 304, Murder, Manslaughter and Infanticide 76–110

(2006); see generally Alan Norrie, Punishment, Responsibility and Justice: A Relational

Critique (2000).

13. Model Penal Code § 210.3(1)(b) (Proposed Official Draft 1962). 
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provoked and, as a direct result, experienced uncontrollable rage or other
extreme emotional disturbance, (c) the time that elapsed between the
provocation and the homicide was not enough for a reasonable person to
have cooled off, and (d) the defendant had not, in fact, cooled off prior to
killing his victim.14 Whereas only a minority of jurisdictions recognize the
heat of passion defense as defined by the MPC, and American statutory
law remains largely guided by common law,15 the MPC does offer a
broader, significantly more subjective version of the defense.16 Section
210.3(1)(b) of the MPC states that the crime of manslaughter may be met
by satisfying the following heat of passion terms: 

[A] homicide which would otherwise be murder is committed under the
influence of extreme mental or emotional disturbance for which there is
reasonable explanation or excuse. The reasonableness of such explanation
or excuse shall be determined from the viewpoint of a person in the actor’s
situation under the circumstances as he believes them to be.17

The heat of passion doctrine emerged out of retributive philosophy of

moral behavior and criminal justice, and, more specifically, the principle

of penal proportionality. The doctrine of penal proportionality states that

a person should be punished to the exact degree of—that is, no more and

no less than—the culpability of his crime. In essence, the heat of passion

doctrine was created to govern crimes in which the actor had been pro-

voked and, as a result, had killed his victim out of uncontrollable rage and

emotional influence. In these cases, the killer’s emotional response to the

provocation may be viewed to be so extreme that it diminishes his ability

to think rationally and, literally, prevents him from acting with malice

aforethought and cold-blooded premeditation.

A key element of the heat of passion doctrine is that the provocation

need be deemed sufficiently substantial that a reasonable person would
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14. Cf. J.R. Averill, Anger and Aggression: An Essay on Emotion (1982); Baron, supra

note 6; Wayne R. LaFave & Austin W. Scott, Criminal Law (2d ed., 1986).

15. Joshua Dressler, Rethinking Heat of Passion: A Defense in Search of a Rationale, 73

J. Crim. L. & Criminology 421, 421-470 (1982).

16. Model Penal Code § 210.3(1)(b) (Proposed Official Draft 1962).

17. Id. It is unclear as to whether the word “mental” is intended to capture disturbances

of the mind that are of a nonemotional nature or, alternatively, to clarify the meaning of

the word “emotional.” This question is not adequately addressed in the MPC Commentaries.

Model Penal Code (Official Draft and Revised Comments 1985).
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have lost control (hereafter called the “reasonable person requirement”).

Restated, this condition is satisfied if a reasonable person would have be-

come unreasonable if faced with the provocation in question.18 This re-

quirement begs both logical and moral questions. The first question asks

how reasonable a person is if he would lose control when presented with

a provocation that does not cause an uncontrollable response in all (or

anywhere close to all) people. Let’s consider a possible heat of passion sce-

nario: A father returns home to find that his neighbor has sexually and

physically abused his daughter. The father experiences this scenario as a

substantial provocation and, as a direct result, is overcome with fury.

While enraged, he retrieves his gun and kills his neighbor. The father, on

trial, invokes the heat of passion defense and, having satisfied all require-

ments of the doctrine, is successful in compelling the court to find that he

is guilty of only manslaughter, and not murder. As such, the killer in this

scenario is discerned to be less blameworthy for his actions than is the

killer who plans and commits a murder in an unprovoked, cold-blooded

manner. For the heat of passion defense to be successful in this case,

though, it must be determined that a reasonable person would have lost

control if presented with this provocation. While it is impossible to know

the precise statistic, it is likely only a minority of cases in which such a dis-

covery leads to an emotional response that is so overwhelming that the dis-

turbed parent becomes violent to the point of committing homicide. That

is, whereas a minority of individuals reacts to a substantial provocation by

becoming overwhelmingly enraged and homicidally violent, most people

simply do not. Assuming that the meaning and egregiousness of the

provocation is interpreted similarly, the latter of these groups may, at the

very least, be deemed to be a relatively more reasonable group of persons;

that is, they do not respond to considerable provocation by acting unrea-

sonably (or at least not so unreasonably that they kill). In fact, it is fair to

say that, in this instance, the former group of persons is unreasonable,

whereas the latter is reasonable.

If a truly (or reliably) reasonable person, then, would not lose control

in response to the subject provocation, it may be inferred that the mean-

ing of the reasonable person requirement is not that a reasonable person

would lose self-control. Rather, the reasonable person requirement may be
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18. Certainly, it may be said that one whose functioning is out of control is, by defini-

tion, unreasonable.
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interpreted to mean that it is at least somewhat understandable (and thus

excusable) for a person to lose control and act unreasonably when pre-

sented with a substantial provocation. Having clarified the meaning of the

reasonable person requirement in the context of the heat of passion doc-

trine, it may be concluded that the doctrine makes a partial allowance for

behaving unreasonably.19

This partial allowance is made by the law not because the law intends

to encourage or even approves of unreasonable behavior, but because the

unreasonableness with which the heat of passion killer acts is considered

to be (a) unforeseeable, (b) outside of his control, and (c) responsible, at

least in part, for preventing the killer from making a more mindful be-

havioral decision. That is, the unreasonableness that the heat of passion

killer experiences in response to the provocation is equated to diminished

rationality. Because a heat of passion killing is necessarily committed with

diminished rationality, as compared to murder, the defendant’s responsi-

bility is diminished, as well. This conclusion meets the spirit of penal pro-

portionality in that the crime and punishment that are ascribed to the heat

of passion killer are reduced from murder, in accordance with the defen-

dant’s lesser mens rea and corresponding criminal culpability.

The heat of passion doctrine recognizes unreasonableness (or dimin-

ished rationality) when it is believed to have been caused by extreme

emotional reactivity. That is, the provoked killer’s crime may only be

reduced to manslaughter, by heat of passion terms, if the killing was

committed in the context of extreme emotional dysfunction. The emo-

tion that the killer experiences while committing the homicide has to

be substantial enough that it prevents rational thought and reasoned

behavior. In other words, the actor’s rationality is diminished as a di-

rect result of his emotional dysfunction. The emotion is necessarily dys-

functional because it so significantly impairs the actor’s rationality that
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19. A small minority of courts (or jurisdictions) use an “ordinary” as opposed to “rea-

sonable” person standard. Whereas a reasonable person standard may be thought of as a nor-

mative concept, an ordinary person standard may be considered to be more of an empirical

concept. However, if the two terms are truly equal and interchangeable, though I suppose

that they are not, the term “ordinary person” may be a less problematic one to use with re-

spect to heat of passion killings because this defense partially excuses homicides that are,

by their nature, at least partly unreasonable. Still, because it is empirically uncertain how

often substantially provoked individuals react by committing homicide, it may be difficult

to persuasively argue that heat of passion killing is ordinary, just the same.
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he becomes able to wrongfully kill, and indeed wrongfully kills, an-

other human being.

A question remains, though, as to whether the heat of passion doctrine

should protect only killers who have been truly provoked (in accordance

with the reasonable person requirement) versus killers who have experi-

enced a provocation, whether real or not, and have acted homicidally

without malice aforethought or premeditation.20 Based on retributive un-

derpinnings of the heat of passion doctrine, including principles of “just

deserts” and penal proportionality, the answer is the latter. Assuming all

other factors to be equal, the reactive killer who experiences a provocation,

even in the case in which no real provocation exists, acts with no greater

mens rea than the heat of passion killer who acts in response to a real

provocation. According to the heat of passion doctrine, though, the reac-

tive killing is only partially excusable in the case that the jury or “fact

finder” determines that a provocation existed by which a reasonable per-

son would have lost control. 

A moral dilemma remains, though, in that, whereas the heat of passion

defense partially excuses killers who are deemed less reprehensible because
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20. This question is related to the debate as to whether the heat of passion defense is

one of partial excuse or partial justification. In the case of a heat of passion killing, a find-

ing that the criminal culpability of the actor is mitigated because he lacked the necessary

mens rea for murder is consistent with treating the defense as a partial excuse. See Dubber,

supra note 11. However, if the principal rationale is that the actor’s retaliation was enacted

in response to a real, harsh, and wrongful provocation, the doctrine may be viewed as one

of partial justification. Because proper analysis of this issue is provided elsewhere, and be-

cause it would require substantial discussion that is outside the scope of this paper, readers

are directed to the following scholarly works: Dressler, supra note 1; Joshua Dressler,

Provocation: Partial Justification or Partial Excuse?, 51 Mod. L. Rev. 467 (1988); Dressler,

supra note 15; John Gardner, The Gist of Excuses, 1 Buff. Crim. L. Rev. 575, 575 (1998);

John Gardner, Justifications and Reasons, in Harm and Culpability 103 (1996); John

Gardner & Timothy Macklem, No Provocation Without Responsibility: A Reply to

Mackay and Mitchell, [2004] Crim. L. Rev. 213 (U.K.); Peter Westen, An Attitudinal

Theory of Excuse, 25 Law & Phil. 289 (2006); Alan Norrie, Punishment, Responsibility

and Justice (2000). Furthermore, I have argued elsewhere that heat of passion is an affir-

mative partial excuse (or mitigating) defense and in no way should heat of passion killings

be viewed as even partially justifiable. See Reid Griffith Fontaine, Disentangling the

Psychology and Law of Instrumental and Reactive Subtypes of Aggression, 13 Psychol. Pub.

Pol’y & Law 143 (2007). This understanding of heat of passion is consistent with that of

the MPC. See Model Penal Code § 210.3(1)(b) (Proposed Official Draft 1962); Dubber,

supra note 11.
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of emotional dysfunction, no such allowance is made for killers who act,

in part, out of cognitive disturbance.21 In effect, provocation law requires a

person to control his cognitive functioning more than his emotional func-

tioning, although it provides no rationale as to why diminished rational-

ity that is caused by emotional disturbance is any more excusable than if

it were founded upon biased cognitive functioning. Whereas the law par-

tially excuses the killer who accurately interprets a substantial provocation

and, in a state of disturbed emotional reactivity, kills another, it does not

partially excuse the killer who, although he may be strictly unable to in-

terpret the situation otherwise, inaccurately interprets (and thus experi-

ences) a substantial provocation and responds by furiously killing the

perceived provocateur.22 Although in both cases the killer’s rationality is

diminished because of psychological dysfunction, only the killer in the

former case is partially excused. In this way, provocation law makes an al-

lowance for uncontrolled emotional disturbance, but not that which is

naturally cognitive.

Could it be that this distinction is justified because the existence of a

real provocation is necessary for there to be mitigated criminal culpability?

The answer must be negative because, even in the less subjective, statutory

law version of heat of passion, the fact finder must make a determination

of the reasonableness of the claimed provocation. That is, the provocation

need not be, in fact, real, but rather the event in question need only appear
sufficiently provocative that a reasonable person would have responded

with overwhelming, uncontrolled emotion.23 Stated differently, the event

in question need appear sufficiently provocative that a reasonable person

would have become unreasonable.

Cognitive dysfunction, though, should be distinguished from cogni-

tive carelessness. The killer who is otherwise cognitively capable but

makes a mistake as to the provocative nature of the situation at hand may
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21. For the purposes of this paper, cognition is referred to, according to traditional

human information-processing perspectives, as nonemotional mental functions and opera-

tions such as perception, attribution and interpretation, comprehension, inference, decision

making, planning, and learning.

22. That is, even when one’s perception of provocation is the result of cognitive dys-

function, the reasonable person requirement limits what qualifies as sufficient provocation.

23. Theoretically, the event in question may even be characterized by nonprovocative

intent, as in the case of an elaborate practical joke, just so long as it appears sufficiently

provocative to satisfy the reasonable person requirement. 
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be said to have had a duty to more thoughtfully and carefully interpret

the situation. The killer whose cognitive abilities are limited or restricted,

though, may not be said to have the same responsibility because it would

be unjust and, for that matter, wholly absurd to require one to be re-

sponsible for cognitive functioning of which he is incapable. Let us elab-

orate upon the earlier heat of passion hypothetical. A father, who was

seriously abused as a child, returns home to find his neighbor interacting

intimately with his daughter. The daughter is clearly disheveled, dis-

traught, and in great discomfort. Perhaps the neighbor is, in fact, helping

the daughter after the daughter was involved in an accident while play-

ing outside. The father, though, interprets an abuse scenario because of

biased interpretive processing that developed as a result of his own early

abuse. In response to his interpretation that the neighbor is sexually mo-

lesting and physically harming his daughter, the man becomes enraged

and kills the neighbor.

It is likely that a truly reasonable person in this situation would first ask

his daughter and neighbor what exactly has happened and is continuing

to take place. However, in the case of the person who experiences this in-

teraction as a substantial provocation, he may become so emotionally en-

raged that he is unable (or at least less able) to further follow a course of

inquiry, only to kill the neighbor in retaliation. The interpretation of

provocation, though, may result from cognitive carelessness or cognitive

dysfunction. In the former case, the killer is able to consider an alternative

explanation for the situation, but fails to do so. In the latter case, context-

specific features may trigger a type of cognitive bias or disturbance by

which an interpretation of provocation becomes the pervasive and driving

understanding.

Cognitive dysfunction should also be distinguished from “mistake of

fact.” According to the MPC Commentaries, a criminal defendant’s

demonstration that he committed the act in question based on a mistake

of fact may excuse the charged crime if the mistake (regardless of how rea-

sonable the mistake is) negates or “negatives” the mental state that is re-

quired to establish an element of the crime.24 Although mistake of fact has

been invoked in defense of a wide variety of criminal acts (e.g., larceny,

kidnapping, tax evasion, and criminal conspiracy), it may not be sufficient
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24. Model Penal Code § 2.04 cmt. (Official Draft and Revised Comments 1985).
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to reduce murder to manslaughter in heat of passion cases.25 In the case of

one deer hunter mistaking another for a deer and therefore shooting and

killer the latter, the killer’s mistake of fact (even if the killer’s mistake of

fact was clearly unreasonable, such as would be the case if the victimized

hunter looked nothing like a deer) may be deemed to have negated the

necessary mens rea for murder, thus resulting in a reduced charge/convic-

tion of involuntary manslaughter. Note, however, that in the case of heat

of passion homicide, an unreasonable mistake of fact with respect to

provocation would not suffice to reduce murder to manslaughter. This is

because the provocation must be deemed to be sufficient according to the

reasonable person standard.

I I .  SOCIAL I N FOR MATION PROCE SS I NG

AN D R EACTIVE VIOLE NCE

Behavioral scientists have drawn a parallel between murder and
manslaughter in criminal law and instrumental and reactive violence in
psychology.26 Whereas instrumental (or proactive or predatory) violence is
typically premeditated, goal-driven, and committed in cold blood, reac-
tive (or hostile or affective) violence is characterized as hot-blooded, emo-
tional, and enacted in retaliation to social stimuli that are perceived to be
provocative and wrongful. This dichotomy is similar to the murder/
manslaughter distinction in criminal law in that murder is committed
with malice aforethought and in the pursuit of an identified goal (or set of
goals) and manslaughter is found in homicide cases in which the killer has
acted in response to a provocation and in the heat of passion. In this way,
murder represents instrumental homicide and manslaughter reflects
killing that is reactive.

Empirical evidence that has distinguished reactive from instrumental

forms of violence has stemmed from several areas of behavioral science,
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25. It should be noted that there is nothing that inherently precludes a court from al-

lowing or applying both mistake of fact and heat of passion doctrines together. However,

the provocation in question would still need to satisfy the reasonable person requirement.

26. Fontaine, supra note 20; see also Bushman & Anderson, supra note 5; Kenneth A.

Dodge, Emotion and Social Information Processing, in The Development of Emotion

Regulation and Dysregulation 159 (Judy Garber & Kenneth A. Dodge eds., 1991).
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including social cognition, psychophysiology, neurobiology, clinical psy-

chology, and psychiatry. Research on the development of social cognitive

processing and aggressive behavior has been particularly useful in under-

standing structural, phenomenological, and functional differences be-

tween violent subtypes. Multiple differences in how instrumental versus

reactive aggressors process social information have been identified and

used to understand alternative developmental courses, behavioral patterns,

and individual commissions of violent conduct.

The majority of programs of social cognitive research that have identi-

fied and replicated empirical differences between violent subtypes have

been guided by a social-information processing approach. Social-informa-

tion processing (SIP) theory27 explains aggressive behavior as the behav-

ioral result of multiple series of mental operations that are potentially

active in response to social stimuli. According to Crick and Dodge’s re-

formulated model of SIP, an individual engages in a series of cognitive

processes upon being presented with a social cue or stimulus.28

Of critical importance to the present discussion of cognitive dysfunction

and reactive homicide are early (or immediate) SIP functions—encoding

and interpretation of cues—in that they entail perceptual and attribu-

tional processes by which the meaning of social stimuli and situations are

assessed. Individuals perceive and evaluate social information in light of

past experiences that are stored in and accessed from memory; in this way,

individuals may form mental representations of the social situations as

they emerge and develop. These representations may be subsequently cued

or triggered by aspects of specific situations that arise. For example, the
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individual who was victimized in his youth may develop a tendency to react

with hostility to situations that involve ambiguously negative treatment of

a child.

Numerous developmental studies in psychology have found associa-

tions between SIP tendencies, biases, distortions, and deficits and aggres-

sive behavior.29 Dodge and his colleagues have observed several biases in

how aggressive youths encode social cues. For example, compared to their

nonaggressive peers, aggressive youths have been found to be more likely

to (a) base their evaluations about ambiguous provocation situations on

schemata as opposed to actual information about the social stimuli that

were presented to them,30 (b) be subject to recency effects in their inter-

pretation of cues (i.e., they are more influenced by information that be-

comes available at the conclusion of interpersonal exchanges),31 (c) focus

on aggressive social cues more than nonaggressive ones,32 and (d) use less

information about various types of social cues when interpreting social

contexts.33

Additional processing problems with respect to judgment and inter-

pretation of social stimuli have been found to be prevalent among ag-

gressive youths.34 Most notably, aggressive youths tend to attribute

harmful intent, hostility, and moral wrongfulness to stimulus actors in

ambiguous provocation situations. Perhaps most notably, one study

found that aggressive children tend to interpret benign cues as hostile

even when the majority of cues that are presented to them for their eval-

uation favor attributions of benign intent.35 It has been hypothesized that

reacting aggressively toward ambiguous provocateurs may directly result,

at least in part, from attributions that the stimulus actor is intentionally
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and unjustly attempting to cause harm to the responding individual. In

this way, aggressive behavior may function as a means of defending one-

self or retaliating against a person who is perceived and interpreted to be

provocative and hurtful. Originally termed “hostile attributional bias,”36

this set of information processing difficulties is more comprehensively

captured by the term provocation interpretational bias (PIB) as it is clear

that multiple cognitive operations that contribute to the ultimate inter-

pretation of a provocation are critical to the relation between social cog-

nition and retaliatory violence.37,38 This is entirely consistent with early

seminal work that demonstrated that a youth’s interpretation that a

peer’s cue is provocative is uniquely predictive of the former’s aggressive

retaliation.39

In addition, multiple studies have uniquely linked PIB with reactive ag-

gressive behavior in youth. One of the first studies to examine this relation

found that, as compared to their proactive aggressive and nonaggressive

peers, reactive aggressive boys were more likely to (a) have difficulty accu-

rately processing and interpreting benign intentions in situations in which

actors had accidentally caused harmful outcomes, and (b) attribute hostile

intent to ambiguous provocateurs.40 A subsequent study by Crick and
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Dodge (1996) produced similar findings and demonstrated that the

unique relation between hostile attributional bias and reactive aggressive

behavior held in an examination that included girls as well as boys.41

Similarly, in their study of juvenile offenders incarcerated in a maximum

security prison, Dodge, Price, Bachorowski, and Newman (1990) found

that aspects of PIB were uniquely related to undersocialized (but not so-

cialized) conduct disorder, a pattern of aggressive behavior that is typified

by chronic fighting, being easily angered, and other characteristics that are

associated with reactive violence.42

The etiology of PIB has also been a topic of considerable scientific in-

terest. The overarching hypothesis that has guided this research states that

being exposed to, and experiencing, harsh environmental events and con-

ditions contributes to children’s learning that the world is a hostile, unsafe

place. Although the degree to which qualitatively discernible etiological

factors may be related to the tendency to interpret ambiguous social cues

as provocative varies, PIB-related problems may develop as a result of a va-

riety of hardships,43 including (a) growing up in communities that have

high prevalence rates of violent crime,44 (b) being exposed to domestic vio-

lence at home,45 (c) being abused as a child,46 (d) harsh physical discipline,47
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(e) chronic social rejection,48 and (f ) being subject to repeated incidents of

prejudice or hate (e.g., racism).49

Whereas the majority of research on PIB and aggressive behavior has his-

torically focused on youths, the last twelve years have seen an increase

in scientific attention paid to links between hostile processing biases and

aggression in adults. Epps and Kendall (1995) were among the first to

examine hostile attributional bias in an adult population, showing that

aggressive college students were more likely to interpret ambiguous provo-

cateurs as acting intentionally and with hostility.50 These findings were later

extended to other adult contexts, such as interpretations of risky and ag-

gressive driving51 and frustrating workplace situations in which the motiva-

tion underlying a supervisor’s actions was ambiguous.52 Findings have

consistently linked higher levels of aggression with a greater likelihood to

interpret ambiguous provocation situations as actual provocations.

In sum, PIB may significantly increase the likelihood that a person may

experience a particular social situation as a provocation when the content

of the situation is not in fact provocative. It is this experience of the situ-

ation at hand that is linked to one’s emotional response to the stimulus—

that is, the interpretation of the situation is conceived to mediate the

relation between the presented social cue and the respondent’s emotional
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arousal.53 In fact, the individual who is faced with an unambiguously hor-

rific provocation but does not interpret it as such (perhaps because of pro-

cessing biases of another sort) may be far less likely to respond with

heightened emotional arousal than is the person who wrongly interprets a

nonprovocative situation as that which is significantly provocative.

I I I .  PI B AN D H EAT OF PASS ION HOM ICI D E:

DOE S PROVOCATION LAW N E E D R E FRAM I NG?

Among the many possible responses to the position I herein take, there are
two that seem most practical, though only one (i.e., reframing of the de-
fense) adequately addresses and resolves the logical and moral issues.
Opponents of the heat of passion doctrine,54 however, may cite the prob-
lems with the doctrine raised herein as additional reasons to abandon the
heat of passion defense altogether. Certainly, abolition of the defense
would resolve the logical inconsistency of making a partial allowance for
emotional, but not cognitive, mental dysfunction; that is, a defense can-
not be inherently inconsistent in its logical structure if it does not exist.
However, pulling the plug on the defense would not resolve the moral
problem; in fact, it increases the breadth and severity of the moral prob-
lem in that, without heat of passion, a greater number of individuals who
kill without the requisite mens rea of murder would necessarily be found
guilty of, and punished for, a disproportionately harsh verdict of murder.
Still, heat of passion abolitionists would likely be willing, if not perfectly
content, to live with this outcome.

Although heat of passion has been under attack in recent years (particu-

larly by feminist legal scholars),55 some recent and prominent formulations
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of the doctrine have expanded its scope with respect to defendants to

which it may apply. For example, although only a minority of states have

adopted it, the MPC introduced the language “extreme mental or emo-

tional disturbance,” suggesting that the fact finder may determine suffi-

cient disturbance of mind that is other than emotional (or, at least, not

primarily emotional by its nature).56 Nearly a quarter century later, the

Court in People v. Gjidoda57 adopted a similar standard and elucidated its

position by quoting the decision in Maher v. People:

In determining whether provocation [is] adequate and reasonable, ordinary
human nature, or the average of men recognized as men of fair average
mind and disposition, should be taken as the standard—unless, indeed, the
person whose guilt is in question be shown to have some peculiar weakness
of mind or infirmity of temper not arising from wickedness of heart or cru-
elty of disposition.58

The language “peculiar weakness of mind or infirmity of temper” would
seemingly allow for cognitive, in addition to emotional, dysfunction to be
considered in discerning mitigation of criminal culpability of reactive
killers. However, the more liberal language that is used in the MPC, as
well as in the cases of Maher v. People and People v. Gjidoda, does not ex-
plicitly state that cognitive dysfunction (or disturbance) should, or even
may, be considered, leaving the issue wide open to a court’s interpretation
and discretion.

A proper framing of the heat of passion doctrine should clearly articu-

late what degree and type of mental disturbance are sufficient. In the case

of PIB, it has been scientifically established that multiple aspects of early

stages of SIP are associated with aggressive and violent behavior—more

specifically, reactive aggression and violence. Just as clear is that PIB dif-

fers widely in degree across aggressive individuals: from a complete ab-

sence of processing difficulties at the one end of the continuum to an

extreme bias at the other. To prevent its abuse, the doctrine should be re-

framed so that it clearly articulates what mental dysfunction is covered by

terms such as “extreme mental or emotional disturbance,” “peculiar weak-

ness of mind,” or the like. Certainly, this articulation should account for
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nonculpable cognitive, and not just emotional, dysfunction. Abuse of the

doctrine may be further curbed by clearly stating that the cognitive, emo-

tional, or otherwise mental dysfunction claimed by the defendant be sci-

entifically substantiated, such as PIB is, in the doctrine’s reframing. 

Reframing the doctrine in this manner does broaden the scope of the

heat of passion defense to include those who are severely biased in their

provocation interpretations but may have not been significantly provoked

(and thus not had a “reasonable explanation or excuse”). However, this re-

formulation also demands more from the defendant, in terms of evidence.

After the prosecution has made its prima facie case and the burden has

shifted, the defendant would have to demonstrate, in addition to evidence

as to why he interpreted the event in question as a significant provocation,

the following: (a) the defendant’s claimed cognitive dysfunction falls

within the descriptive language of the heat of passion doctrine; that is, the

defendant’s claimed dysfunction is serious, nonculpable, and mental by its

nature; (b) there is sufficient scientific support that substantiates the valid

existence of the claimed cognitive dysfunction; (c) the defendant did in-

deed experience, or was subject to, the cognitive dysfunction that he

claims to have had at the time of the killing (this criterion may be met

both by the testimony of the defendant and those who have firsthand

knowledge of the defendant and by psychological assessment and evalua-

tion); and (d) all other elements of the heat of passion defense are met (in-

cluding that the killing was committed while the defendant was

experiencing an extreme emotional disturbance as a direct result of the

perceived provocation).

Specifically, I recommend that in cases in which PIB, because of factors

that are unforeseeable by and out of the control of the defendant, sub-

stantially biases the defendant’s cognitive abilities in such a way that he

perceives the stimulus situation as egregiously provocative, such a cogni-

tive disturbance be legally recognized. In such cases, if a cognitive bias of

this nature is expertly substantiated, the egregiousness of the stimulus sit-

uation, as it is so evaluated by the defendant, may be appraised by the fact

finder. For example, in the case that the defendant has sufficiently demon-

strated a PIB, the interpreted provocation may be determined to be egre-

gious in the case that a father believes that his child has been abused, but

not if he merely perceives that his property has been stolen.

With respect to testimony of the defendant and those who have first-

hand knowledge of the defendant, it may be determined whether there is
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evidence that the defendant has a history of difficulties with respect to

mindful, valid understandings of social events that are open to interpreta-

tions of provocation. Testimonial evidence may support or oppose con-

clusions drawn by forensic experts based on psychological assessments and

evaluation of the defendant, regarding whether there existed a persistent

pattern or bias with respect to how the defendant interprets (or has inter-

preted) ambiguous social events. In reference to forensic evaluation, there

are, in fact, multiple psychological assessments that have been scientifically

established to be valid and reliable that are designed, in part, to measure

mental functioning related to hostile attributions and PIB.59 Reliable and

valid measures of hostility should be used in the determination of the de-

gree to which the defendant is biased in his interpretations of provocation.

Testimonial evidence, results of psychological assessments, and conclu-

sions drawn from forensic interviews of the defendant may be used col-

lectively to ascertain a conclusion as to the defendant’s claim of PIB.

This proposed reframing of heat of passion is consistent with Morse’s

(2003) mitigating defense of “guilty but partially responsible” (GPR).60

What Morse has suggested, though, is far more encompassing:

This Commentary proposes that the criminal law should include a generic,
doctrinal mitigating excuse of partial responsibility that would apply to all
crimes, and that would be determined by the trier of fact. This partial
excuse would apply in cases in which a defendant’s behavior satisfied the
elements of the crime charged, but the defendant’s rationality was non-
culpably compromised and thus the defendant was not fully responsible for
the crime charged.61
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GPR would require that it be demonstrated that the defendant’s rational-
ity was nonculpably diminished at the time of the crime, such that he did
not have the requisite mens rea to properly be found guilty of the crime
charged. In PIB terms, a defendant may demonstrate that his processing
was, because of nonculpable factors (e.g., having been subjected to abuse
as a child), biased in such a way that stimulus situation was definitively in-
terpreted as egregiously provocative. As such, the defendant’s rationality
was diminished at the time of the killing, not only because of emotional
dysfunction, but also from cognitive distortion.

In Morse’s (2003) proposal, he articulated that, at the time of the crime,

the defendant must have had “serious difficulty in thinking ‘straight’

about [his] behavior.”62 This language is likely to be interpreted as more

liberal than the reframing of heat of passion that is herein suggested,

though. For example, a person who is very tired or is in a bad mood may

have serious difficulty thinking straight about his behavior. In contrast,

this paper’s proposal to reframe heat of passion is based on scientific sub-

stantiation of PIB as a real phenomenon of cognitive dysfunction, the es-

tablished empirical relation between PIB and reactive violence, and the

detectability and measurability of PIB via reliable and valid psychological

assessments. This is not inconsistent with Morse’s articulation, yet it is

more conservative—both in its evidentiary requirements and in its limita-

tion to heat of passion killings—and perhaps less likely to allow for legal

abuses.63

Another consideration with respect to retributive justice and punish-

ment regards the continuum upon which PIB lies. As discussed, PIB varies

widely across individuals. One possible reframing of the heat of passion

doctrine articulates criminal culpability according to the exact degree to

which the criminal’s actions are mentally culpable (or compromised) at
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the time of the crime. This approach differs significantly from the murder/

manslaughter distinction that is currently defined by the heat of passion

doctrine and more accurately represents retributive principles of penal

proportionality and “just deserts.”64 However, it may be most sensible for

courts to distinguish between smaller increments of criminal culpability

and appropriate punishments during the sentencing stage.65 That is, de-

fendants who successfully invoke the heat of passion defense and are

found guilty of the lesser crime of manslaughter may be differentially pun-

ished according to their varying degrees of criminal culpability, as pre-

sented and discerned by the trier of fact during sentencing. In this way, the

heat of passion doctrine may stay largely intact, but the interests of ret-

ributive justice and social policy—that is, that criminal defendants be

punished in accordance with their respective degrees of guilt—may be

more fully satisfied.

Opponents of my proposal may argue that such a revision will result in

a class of heat of passion defendants that, overall, is more likely to kill

again in the future. It seems reasonable to conclude that, on average, a per-

son with PIB is, by his nature, more likely to interpret certain kinds of

stimuli as provocative and respond with anger and retaliation. Whereas

this is a legitimate social policy concern—as it goes directly to the issue of

public safety—it is not an issue of retributive justice. Nonetheless, it is an

issue that most lawmaking bodies consider in their decision making. I am

not inclined to believe that the reactive killer with PIB is significantly

more likely to be recidivistic than the emotionally volatile killer who is al-

ready excused, in part, under the current framing of the heat of passion

doctrine. First, there is no scientific evidence that supports this notion.

Considerable empirical investigation of reactive killers with alternative

patterns and styles of mental (both cognitive and emotional) disturbance

is needed before a scientific conclusion of any kind may be drawn with

respect to this issue. Second, it may not be presumed that a reactive killer
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with PIB would repeatedly encounter situations that are ambiguous as to

egregious provocation. Furthermore, it seems equally baseless to presume

that a recurrent pattern of this sort would be more likely than that of a re-

active killer without PIB who repeatedly encounters situations that present

truly, and unambiguously, egregious provocations.

In order to meet these competing values—the retributive justice prin-

ciple of penal proportionality and the social policy concern of repeat of-

fending and future dangerousness—it may be of considerable importance

to tailor the structuring of rehabilitation programs to the offender-specific

mental attributes or disturbances (e.g., PIB, chronic hostility, impulsivity)

of all types of killers (e.g., committers of malice aforethought murder, heat

of passion manslaughter, reactive killing due in part to PIB). Because PIB

is a type of cognitive problem, a strong cognitive focus is critical in for-

mulating rehabilitation for criminal offenders with this type of mental dis-

turbance. Among the more prominent cognitive-behavioral interventions

for offenders for which scientific support has been found is cognitive re-

structuring of identified mental distortions.66 Cognitive restructuring is

used to help individuals become more aware of potential processing prob-

lems, including perception, attribution, interpretation, evaluation, and

beliefs. For example, Dodge proposed that, for the reactive aggressive in-

dividual who is biased toward attributing intentionality and hostility to

ambiguous provocateurs, an appropriate cognitive method may focus on

social role-taking (or perspective taking) so that aggressor may better un-

derstand others’ thoughts and feelings.67 In addition, cognitive restructur-

ing may be combined with other approaches that are primarily oriented

toward behavior modification, anger management, and the development

and maintenance of adaptive social relationships.

CONCLUS ION

The heat of passion doctrine provides that a defendant charged with mur-
der may be partially excused if the homicide in question was committed
in response to a significant provocation and while the defendant was
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experiencing significant emotional disturbance as a direct result of said
provocation. The underlying rationale is based on the retributive principle
of penal proportionality and acknowledges that the person who kills un-
der these circumstances does not meet the requisite mens rea for murder
and thus should not be convicted of, and punished for, murder. Rather,
the heat of passion killer’s rationality is recognized as having been dimin-
ished at the time of the homicide because of extreme fury or other emo-
tional disturbance. In this way, the heat of passion doctrine partially
excuses this class of killers based on their emotional dysfunction.

The current framing of the heat of passion defense, though, is logically

inconsistent and morally problematic in that, whereas the heat of passion

killer may be partially excused for emotional impairment, the same al-

lowance is not made for cognitive difficulties. The dilemma posed by mit-

igating criminal culpability based on one type of mental dysfunction

(emotional) and not another (cognitive) is that the killer who is cognitively

and emotionally dysfunctional may be no more guilty of mind than the

killer who is only emotionally compromised. That is, the mens rea of the

former may be no more culpable than the mens rea of the latter.

Why cognitive dysfunction has been largely neglected with respect to the

heat of passion doctrine is unclear. American provocation law recognizes

that a mental impairment in emotional functioning can partially excuse

criminal culpability associated with homicide, yet it does not recognize the

scientifically established cognitive impairment of perceptual and interpreta-

tional distortion. In the current paper, I discuss a set of social-cognitive pro-

cessing problems called provocation interpretational bias (PIB). PIB is an

umbrella term intended to capture the various scientifically supported pro-

cessing problems that have been linked with aggressive—particularly reac-

tive aggressive—individuals. A social-information processing approach is

taken to demonstrate the role of PIB in the social-cognitive and moral-

cognitive processing and behavioral reactivity of violent offenders. It is ar-

gued that the heat of passion doctrine should be reframed to account for the

implications of PIB in emotionally reactive homicide.
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